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This month, we have two cases from the 
United States Supreme Court — one on 
venue in a civil rights suit and the other 
on consent in a multiple occupant case. 
Additionally, we have two cases from 
the Missouri Supreme Court on the time 
limits for filing post-conviction motions.  
Lastly, we have two cases from the 
Missouri Court of Appeals — one from 
the Southern District on self-defense 
instructions and one from the Eastern 
District on sufficiency of the evidence 
for robbery in the second degree.

Chris Koster
Attorney General

Anthony WAlden v. GinA Fiore, United StAteS 
SUpreme CoUrt, Case Number 12-574 (February 25, 2014)

Key FACts – While working at the Atlanta airport as part of a joint anti-
drug taskforce, Walden seized $97,000 from Fiore and her companion. 
Ms. Fiore claimed that the money was gambling winnings from a casino. 
After returning home to Nevada, Fiore and her companion provided 
documents allegedly supporting that claim. Walden prepared a probable 
cause affidavit and submitted it to the local U.S. Attorney’s Office in 
Georgia to support a forfeiture proceeding on that money. 

Fiore filed a civil rights case in federal court in Nevada against Walden 
claiming that the seizure violated her Fourth Amendment rights and that 
Walden had made false statements in the probable cause affidavit. Walden 
objected to the trial court’s jurisdiction as all of the events occurred in 
Georgia and he was not a resident of Nevada.

Holding – The fact that Fiore resided in Nevada and the money would 
have been sent to her bank in Nevada did not give the District of Nevada 
jurisdiction over the civil rights case. All of Walden’s actions in this case 
took place in Georgia, and he had no ties to Nevada. 

note – The key point of this case is that, even if the plaintiff claiming 
a civil rights violation comes from another state (particularly likely in 
cities and counties with an Interstate highway), the civil rights case must 
be filed in Missouri as long as the officer’s actions in the case are limited 
to Missouri. However, there is the possibility that a case could be filed 
in another state if the officer’s involvement extends (particularly in a 
narcotics case) to continued investigation of possible co-conspirators  
(e.g., doing a controlled delivery to the ultimate recipient).

WAlter FernAndez v. CAliForniA, uNited states 
supreme Court Case Number 12-7822 (February 25, 2014)

Key FACts – Fernandez committed an assault on Abel Lopez.  
After Mr. Lopez reported the assault, officers went to Fernandez’s 
apartment to investigate. As they approached, they heard a scream  
from inside the apartment. 

When the officers knocked on the door, Roxanne Rojas answered.  
Ms. Rojas looked as if she had just been struck. Officers did a protective 
sweep of the apartment and arrested Fernandez. During this initial sweep, 
Fernandez objected to the officers’ presence in his apartment.

An hour later, while Fernandez was still in custody, officers returned to 
the apartment and requested consent to search which Ms. Rojas gave. In 
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ultimately meritless), new 
counsel does not get a second 
chance to correct flaws in that motion. 
If first counsel does not file an amended motion  
(or a proper statement in lieu of an amended motion), 
second counsel might get an opportunity to file a first 
amended motion.

ClAyton priCe v. StAte oF miSSoUri, 
missouri supreme Court Case Number 
sC93210 (February 25, 2014)

Key FACts – Price failed to file his initial pro se petition 
for post-conviction relief within ninety days of the Court 
of Appeals issuing its mandate on his direct appeal. Price 
asserted that he missed the deadline because the counsel 
that he hired to prepare the motion miscalculated the 
deadline (believing that he had one hundred eighty days 
to prepare the post-conviction motion). After counsel 
discovered that any motion would be untimely, Price 
waited another four years before attempting to file a post-
conviction motion based on abandonment.

Holding – Notwithstanding any misleading statements 
in earlier opinions, the doctrine of abandonment by 
counsel only applies to an amended post-conviction 
motion. Because Missouri law allows counsel to file an 
amended motion, the filing of the initial pro se motion 
does not require any legal skill. Additionally, because 
counsel is an agent of the movant, cases allowing a late 
filing if caused by the acts of third party outside of the 
movant’s control do not apply.

StAte v. BoBBy Glenn roSt, missouri 
Court oF appeals easterN distriCt Case 
Number sd32293 (February 18, 2014)

Key FACts – Jonathon Lorence got into a quarrel with 
Rost during which Lorence was cut by an unknown 
object. Some witnesses claimed to have seen Rost with a 
knife, but Rost denied having a knife and claimed that, 
perhaps, a sharp edge on his watch may have cut Lorence. 
Rost also claimed to have struck Lorence in self-defense. 

The State proposed, and the trial court submitted, 
a current version of the instruction on self-defense 
which assumed that Rost used deadly force. Rost 

addition to evidence supporting charges of assault on Mr. 
Lopez, officers also found a short-barrel shotgun. Fernandez 
filed a motion to suppress relying in part on the Supreme 
Court’s decision in Georgia v. randolph.

Holding – Georgia v. randolph (allowing any resident 
to object to a consent search) only applies if the objecting 
resident is present at the time of the search. If the police 
have an objective reason for removing a resident who 
objects to a search from the residence, the remaining 
residents can consent to a search after that resident is no 
longer on the premises.

CAutionARy note – The Supreme Court applies an 
objective test to the removal of a potential objector. In other 
words, there must be probable cause or some other legal 
basis to take the potential objector out of the residence. An 
illegal arrest of the potential objector may invalidate the 
other resident’s consent. 

trAviS StAnley v. StAte oF miSSoUri, 
missouri supreme Court Case Number sC9312 
(February 4, 2014)

Key FACts – After pleading guilty, Stanley filed a motion 
for post-conviction relief. The motion court appointed 
counsel, and counsel timely filed an amended motion. After 
the first counsel withdrew from the case, new counsel filed 
a second amended motion. Second counsel filed this second 
motion within ninety days of being appointed, but more 
than ninety days after the first motion.

Holding – Outside of circumstances in which counsel 
abandons a movant, the time limit for filing an amended 
motion begins when the first counsel is appointed (or enters 
an appearance if no counsel is appointed). The appointment 
of replacement counsel or entry by a new counsel does not 
restart the clock or allow a second time period for filing an 
amended motion. 

note – Once counsel is appointed, abandonment only 
occurs in a very limited category of circumstances. If first 
counsel files an amended motion (even if the claims are 
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For additional information on these cases please contact Sue Boresi, Chief Counsel, public Safety 
division at 573-751-4418; Shaun mackelprang, Chief Counsel, Criminal division at 573-751-0272; 

or terrence messonnier, Assistant Attorney General, public Safety at 816-889-5031.

submitted an old version of the self-defense instruction that 
assumed that Rost did not use deadly force. 

Holding – While the trial court’s instruction was inaccurate 
because it assumed that there was no dispute about whether 
deadly force was used, there was no plain error because the 
instruction still required the jury to find that the force used  
was excessive.

CAutionARy note – The instruction on self-defense 
includes several options depending upon whether there is  
a dispute about who the initial aggressor was and the degree 
 of force used. If there is any conflicting evidence, the court 
must submit the instruction that allows the jury to decide  
who the initial aggressor was and whether the force used  
was deadly force. 

StAte v. ClAUde BrookS, missouri Court oF 
appeals easterN distriCt Case Number ed99427

Key FACts – Brooks entered a bank and handed the teller a 
note demanding money. The note did not use any words like 
“hold-up” or “robbery” or suggesting any consequence if the 
teller did not give that money to Brooks.

When the teller started to walk away, Brooks slammed his fist 
on the counter and demanded that the teller return. Other than 
slamming his fist on the counter, Brooks used no other force 
and made no gestures suggesting that he had a weapon.

Holding – The evidence was insufficient to support a 
conviction for robbery in the second degree as Brooks neither 
threatened nor used physical force during the robbery.

CAutionARy note – Robbery requires some act or  
words that imply a threat (even if the robber is incapable of 
actually following through on the threat). The mere demand  
of money (even in a place like a bank) is insufficient to imply 
such a threat. 
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